UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560
BANKRUPTCY JUDGE FAX (605) 224-9020

July 28, 2005

Forrest C. Allred, Esq.
Attorney for Debtors

14 2" Avenue SE, Suite B

Aber deen, South Dakota 57401

Jon Haverly

Special Assistant United States Attorney
Smal | Busi ness Adm ni stration

2329 N. Career Avenue, # 105

Sioux Falls, South Dakota 57107

Subject: In re Roger Lee Oetzke and Delores Annette

O et zke
Chapter 12; Bankr. No. 86-10254

Dear Counsel :

The matter before the Court is Debtors’ Motion to Avoid
Lien. This is a core proceeding under 28 U S.C. 8§ 157(b)(2).
This |l etter decision and acconpanyi ng order shall constitute the
Court’s findings and concl usions under Fed.Rs. Bankr.P. 7052 and
9014. As set forth below, the Small Business Adm nistration
will be ordered to cooperate with Debtors in executing such
docunments as nmay be required to evidence its release of its
nort gage(s) agai nst Debtors’ real property.

Sunmary. Roger Lee O etzke and Delores Annette O etzke
(“Debtors”) filed a petition for relief under chapter 11 of the
bankruptcy code on Septenber 23, 1986. On their schedul e of
creditors holding secured clainms, Debtors |listed seven
creditors, including Federal Land Bank (“FLB”) and the Snal
Busi ness Adm nistration (“SBA"). According to Debtors, FLB's
claim for $286,000 was secured by a first nortgage on Debtors’
real property, and SBA's claim for $42,500 was secured by a
second nortgage on Debtors’ real property. On their schedul e of
real property, Debtors assigned a value of $106,000 to the real
property securing FLB's and SBA s cl ai ns.

On October 30, 1986, Attorney Haverly filed a notice of
appearance on behal f of SBA On that sane date, SBA filed a
proof of claim According to its proof of claim SBA held a
claimfor $40, 525.89 secured by nortgages agai nst Debtors’ real

property.
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On March 23, 1987, Debtors filed a nmotion to convert their
case to chapter 12. On April 16, 1987, the Court! entered an
order granting Debtors’ notion to convert.?

On May 22, 1987, Attorney Haverly filed a second notice of
appearance on behal f of SBA. On that sane date, SBA filed a
second proof of claim According to its proof of claim SBA
held a claim for $42,038.52 secured by nortgages against
Debtors’ real property.?3

On Cctober 28, 1987, Debtors filed their chapter 12 pl an.
In their plan, Debtors proposed the following treatnment for
SBA's claim

On May 22, 1987, Small Business Adm nistration filed
a Proof of Claimin the anpunt of $42,038.52 secured
by a second nortgage on all of the Debtors’ real
estate, and in that there is no equity available to
SBA on its second real estate nortgage, Small Business
Adm nistration’s claimis totally undersecured and,
accordingly, the indebtedness to Small Business
Adm nistration wll be treated separately under
par agraph (H) which provides for paynment of Trustee’'s
fees, undersecured and unsecured creditors.

“Chapter 12 Trustee's fees, undersecured and unsecured
creditors” were to be paid as foll ows:
[ TThe remaining balances . . . shall |ikew se be
delivered to the Chapter 12 Trustee for . . . his fees
and for paynent . . . to unsecured and

undersecured creditors on a pro rata basis. :
After distribution of dividends fromthe |ast paynment

! The Honor abl e Peder K. Ecker, presiding.

2.0n April 24, 1987, FLB filed a notice of appeal fromthe
Court’s order granting Debtors’ nmotion to convert. On July 13,
1987, the District Court entered an order affirm ng the Court’s
order.

3 Whil e not denom nated as an anended proof of claim this
proof of claim appears to have been intended to amend SBA's
first proof of claim SBA admts in its response to Debtors’
notion to avoid lien that it held a claimfor $42,038.52 on the
date Debtors filed their petition for relief.
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made through the office of the Chapter 12 Trustee on
January 1, 1991, al | remai ning unsecured and
undersecured indebtedness . . . wll be deened paid
and satisfied in full.

Debtors served their plan and a notice of hearing on all their
creditors, including SBA The United States Trustee, the
chapter 12 trustee, the Farnmers Hone Adm nistration (“FnHA")
and FLB all filed objections to Debtors’ plan. SBA did not.

On Decenber 10, 1987, the Court* held a hearing on
confirmation of Debtors’ plan. The chapter 12 trustee, the
attorney for FmHA, and the attorney for FLB appeared at the
hearing. SBA did not. Debtors inforned the Court they would
file a restated plan® to address the various objections that had
been fil ed.

On January 19, 1988, Debtors filed their restated plan. In
their restated plan, Debtors proposed the sane treatnment for
SBA's claim they had proposed in their original plan. On
January 28, 1988, the Court entered an order confirm ng Debtors’
pl an. No creditor or other party in interest, including SBA,
filed a notice of appeal fromthe Court’s order.

On January 24, 1991, Debtors filed a notion for discharge.
Debtors served their notion and a notice of hearing on all their
creditors, including SBA. The chapter 12 trustee and Farm
Credit Bank (“FCB”) (formerly known as Federal Land Bank of
Omaha) filed objections to Debtors’ notion. SBA did not. On
Novenmber 26, 1991, the chapter 12 trustee filed a notion to
approve a settlenment of the objections to Debtors’ discharge.
On Decenber 20, 1991, the Court entered an order approving the
proposed settlenment. On January 8, 1993, the Court entered an
order granting Debtors a discharge.

On February 8, 1993, the chapter 12 trustee filed his final
report and account. According to the chapter 12 trustee’s final
report and account, SBA received $3,117.17 as an undersecured
credi tor under Debtors’ plan.

On May 11, 2005, Debtors filed a notion asking the Court to

4 This case was transferred to the undersigned on Cctober
16, 1987.

5 Such a plan would now be referred to as a “plan as
confirmed.” See, e.g., LBR Appendix 25.
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avoid SBA's lien against Debtors’ real property, based upon
Debtors’ treatnent of SBA's claimas a “conpl etely undersecured”
cl ai munder their plan. On May 23, 2005, SBA filed a response
to Debtors’ notion, citing the Court to JaKS Farm Cust om For age
Harvesting, L.L.C. v. Anderson (In re Anderson), 305 B.R 861
(B.A.P. 8" Cir. 2004), for the proposition that Debtors could
not use their plan and their notion to avoid SBA' s |ien. On
June 8, 2005, the Court asked the parties to submt briefs on
the applicability of the Court’s decision in In re Cloverl eaf
Farmers’ Cooperative, 1Inc., Bankr. No. 89-40531, slip op.
(Bankr. D.S.D. June 1, 2004), arelatively recent case i nvol ving
simlar facts in which the Court first discussed Anderson. On
July 8, 2005, both parties did so, and the nmatter was taken
under advi senent.

Di scussi on. In Anderson, the debtors filed a chapter 12
pl an that classified any judgnment against them as an unsecured
claim and purported to avoid any related judgnent |ien. Over
the objection of one such judgment creditor, the bankruptcy
court confirnmed the debtors’ plan. On appeal, the Bankruptcy
Appel | ate Panel hel d:

[I]f debtors wish to avoid a lien as being wthout
val ue they nmust take affirmative steps to bring that
i ssue before the Court, and nust prove that there is
no equity to support such lien.

Anderson, 305 B.R at 867. Because the debtors had not taken
such affirmative steps, the Bankruptcy Appellate Panel
concl uded:

[ T] he [ bankruptcy] court erred as a matter of | aw when
it confirnmed a Chapter 12 plan that failed to provide
for the claim of a secured creditor, as required by
section 1225(a)(5) of the Code.

| bi d.

The difference between Anderson and the instant case is, of
course, that SBA did not appeal the Court’s order confirmng
Debtors’ plan. That difference is significant in |ight of the
| ongstanding rule in the Eighth Circuit that 11 U. S.C. § 1227(a)®

6 Section 1227(a) provides that “the provisions of a
confirmed plan bind the debtor, each creditor, each equity
security hol der, and each general partner in the debtor, whether
or not the claimof such creditor, such equity security hol der,
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bars a collateral attack on an order confirmng a chapter 12
pl an.

If the government were challenging sonething that
actually happened in the confirmation proceedings
(e.g., the valuation of the claimon the contract for
deed at $113,800) or raising an argunent that could
have been decided during the confirmation hearing
(e.g., that the Plan should not have been confirnmed
because it did not neet the Code’s requirenments),
t hose argunents woul d be barred except on appeal of
the confirmation order.

Harmon v. United States, 101 F.3d 574, 582 n. 5 (8" Cir. 1996)
(citations omtted). See also First National Bank v. Allen (In
re Allen), 118 F.3d 1289, 1294 (8t Cir. 1997); Row ey V.
Yarnall, 22 F.3d 190, 194 (8!" Cir. 1994); Schellhorn v. Farners
Savi ngs Bank (In re Schell horn), 280 B.R 847, 853 (Bankr. N.D.
| owa 2002) (citations omtted).

In this case, Debtors’ plan proposed to treat SBA's claim
as wholly undersecured. SBA received proper notice of both
Debtors’ plan and the confirmation hearing. |If it did not agree
with Debtors’ proposed treatnment of its claim SBA should have
objected to Debtors’ plan and, if necessary, appealed the
Court’s order confirm ng Debtors’ plan. It did not do so. SBA
is therefore bound by Debtors’ confirmed plan.

Unl ess the plan or the order confirm ng the plan provides
ot herwi se, the confirmation of a plan vests all of the property
of the estate in the debtor free and clear of any claim or
interest of any creditor provided for by the plan. 11 U S.C. 88
1227(b)and (c).

[ Where a debtor’s plan does not expressly preserve a
secured creditor’s lien, the confirmation of a plan
acts to extinguish the lien provided that: 1) the
i enhol der participated in the debtor’s bankruptcy
case by filing a proof of claim and 2) the property
was either “dealt with” or “provided for” by the plan.

or such general partner in the debtor is provided for by the
pl an, and whether or not such creditor, such equity security
hol der, or such general partner in the debtor has objected to,
has accepted, or has rejected the plan.”
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In re Sienmers, 205 B.R 583, 585 (Bankr. D. Mnn. 1997)
(enmphasis in original) (citing Harnmon, 101 F.3d at 581-82; FDIC
v. Union Entities (Inre Be-Mac Transp. Co.), 83 F.3d 1020, 1027
(8th Cir. 1996)). See also In re Harnish, 224 B.R 91, 94
(Bankr. N.D. lowa 1998).°

In this case, SBA participated in Debtors’ case by filing
two proofs of claimand two notices of appearance. SBA's claim
was expressly dealt with and provided for by Debtors’ plan.
Nei t her Debtors’ plan nor the Court’s order confirm ng Debtors’
plan preserved SBA' s |ien. As a result, SBA's lien was
exti ngui shed upon confirmati on of Debtors’ plan.

The Court will enter an appropriate order.

Si ncerely,

T -
& . 2 -
ffézﬁﬁéasz;zijﬁéizj;;ﬁL"“‘

lrvin N Hoyt
Bankruptcy Judge

| NH: sh

cc: case file (docket original; serve parties in interest)

7 Siemers and Harnish are chapter 13 cases. However, the
| anguage of 11 U S.C. 88 1327(b) and (c) is essentially
identical to that of 88 1227(b) and (c).



